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Chapter 20

Malaysia

Raymond Yong

Rahmat Lim & Partners

1 The Legislative Framework of the Cartel
Prohibition
1.1

What is the legal basis and general nature of the
cartel prohibition, e.g. is it civil and/or criminal?

Penny Wong

(b)

cartel offences under the aviation sector fall under the
purview of the Malaysian Aviation Commission; and

(c)

cartel offences under the energy sector fall under the purview
of the Energy Commission.

1.4

What are the basic procedural steps between the
opening of an investigation and the imposition of
sanctions?

Cartel conduct in Malaysia is governed under the Competition Act
2010 (“Competition Act”).
Cartels are considered as “hardcore restrictions” and are deemed to
have the object of significantly preventing, restricting or distorting
competition. There are currently no criminal sanctions for an
individual who is involved in cartel conduct. The offences for
breaching the cartel prohibition are civil in nature. However, there
are criminal offences relating to, for example, an obstruction of an
investigation by the regulators. Please see question 2.8.
1.2

What are the specific substantive provisions for the
cartel prohibition?

Section 4(2) of the Competition Act prohibits horizontal agreements
which have the object of:
(a)

fixing, directly or indirectly, a purchase or selling price or any
other trading conditions;

(b)

sharing market or sources of supply;

(c)

limiting or controlling:
(i)

production;

(ii) market outlets or market access;
(iii) technical or technological development; or
(iv) investment; or
(d)

bid-rigging.

The abovementioned conduct is deemed to have the object of
significantly preventing, restricting or distorting competition in any
market for goods or services.
1.3

(a)

the MyCC has reason to suspect that a particular enterprise
has infringed or is infringing any prohibition under the
Competition Act; or

(b)

the MyCC receives a complaint by a person.

In the course of conducting an investigation, the MyCC has been
conferred wide powers under the Competition Act, akin to that of a
police officer in relation to a police investigation in seizable cases,
including, but not limited to, requiring the enterprise to provide the
MyCC with any information or document which is deemed relevant to
the investigation and to enter any premises with or without a warrant.
Upon completion of the investigation, a proposed decision will be
issued to the enterprise setting out, amongst others, the grounds for
the MyCC’s decision and the sanctions imposed. The enterprise
will then have an opportunity to provide a written and/or oral
representation before the MyCC. After receiving the enterprise’s
written and/or oral representation, the MyCC will then make a
finding of an infringement or non-infringement. If an infringement
finding is made, the MyCC can:
(a)

require the infringement to be ceased immediately;

(b)

specify the steps to be taken by the enterprise;

(c)

impose a financial penalty not exceeding 10% of the
worldwide turnover of the enterprise during the infringement
period; or

(d)

issue any other direction as it deems appropriate.

1.5

Are there any sector-specific offences or exemptions?

The statutory body which oversees all competition issues (save for
those that are expressly exempted under the Competition Act) is the
Malaysia Competition Commission (“MyCC”).

Any commercial activity regulated under the following legislation
will be exempted from the Competition Act:

There are also cartel prohibitions under sector-specific legislation
which fall under the purview of the relevant governmental authority:

(a)

the Communications and Multimedia Act 1998;

(b)

the Energy Commission Act 2001;

(c)

the Petroleum Development Act 1974 (although this is
limited to upstream activities only); and

(d)

the Malaysian Aviation Commission Act 2015.

(a)

136

Who enforces the cartel prohibition?

Under the Competition Act, the MyCC may commence an
investigation if:

cartel offences under the telecommunications sector fall
under the purview of the Malaysian Communications and
Multimedia Commission;
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1.6

Is cartel conduct outside your jurisdiction covered by
the prohibition?

Yes, cartel activities which take place outside of Malaysia will be
subject to the Competition Act if there is an impact on any market
in Malaysia.

2 Investigative Powers
2.1

Summary of general investigatory powers.

Table of General Investigatory Powers
Investigatory Power
Order the production
of specific documents
or information
Carry out compulsory
interviews with
individuals
Carry out an
unannounced search
of business premises
Carry out an
unannounced
search of residential
premises
■ Right to ‘image’
computer hard drives
using forensic IT
tools
■ Right to retain
original documents
■ Right to require
an explanation
of documents or
information supplied
■ Right to secure
premises overnight
(e.g. by seal)

2.5

Who will carry out searches of business and/or
residential premises and will they wait for legal
advisors to arrive?

An officer from the MyCC will be responsible for carrying out the
searches at the business and/or residential premises with or without
a warrant. Although there is no statutory obligation for the MyCC
officers to halt the search pending the arrival of the enterprise’s legal
advisors, it is unlikely that such request will be refused if it is made
by the enterprise in good faith.
2.6

Is in-house legal advice protected by the rules of
privilege?

Yes

N/A

No, in-house legal advice is not protected under legal professional
privilege and will have to be disclosed to the MyCC upon request.

Yes

N/A

2.7

Yes

N/A

Yes

N/A

Yes

N/A

Yes

N/A

Yes

N/A

Yes

N/A

Please list specific or unusual features of the
investigatory powers referred to in the summary table.

The MyCC has the power to search and seize, amongst others,
any document or item without a warrant if it is satisfied, upon the
information received, that it has reasonable cause to believe that
the investigation will be adversely affected or the evidence will be
tampered with or removed should there be a delay in obtaining the
search warrant from the courts.
2.3

Are there any other significant powers of
investigation?

No, there are no other significant powers of investigation.

Civil/Administrative Criminal

Please Note: * indicates that the investigatory measure requires
the authorisation by a court or another body independent of the
competition authority.
2.2

2.4

Are there general surveillance powers (e.g. bugging)?

No, the MyCC does not have surveillance powers under the
Competition Act.

Malaysia

Liner shipping agreements in Malaysia in respect of vessel sharing
agreements and voluntary discussion agreements have been granted
a block exemption by the MyCC. Upon its expiry, the exemption
was extended for a further two years, effective 7 July 2017.

Please list other material limitations of the
investigatory powers to safeguard the rights of
defence of companies and/or individuals under
investigation.

There does not appear to be any material limitations on the MyCC’s
investigatory powers as it has similar powers to a police officer in a
seizable case. However, any communication between the company
and its external legal advisor is protected by legal professional
privilege and will not have to be disclosed to the MyCC during its
investigation.
2.8

Are there sanctions for the obstruction of
investigations? If so, have these ever been used?
Has the authorities’ approach to this changed, e.g.
become stricter, recently?

Under the Competition Act, it is a criminal offence to obstruct the
investigation of the MyCC. This includes:
(a)

refusing the MyCC’s officer access to any premises or
records;

(b)

assaulting, obstructing, hindering or delaying the MyCC
officer from effecting entry into the premises;

(c)

giving false or misleading information, evidence or
documents;

(d)

destructing, concealing, mutilating or altering any records or
documents relevant to the MyCC’s investigation; or

(e)

tipping off any other person of the MyCC’s investigation.

If found liable, the following penalties can be imposed:
(a)

if such person is a body corporate, a fine not exceeding RM5
million and for a second or subsequent offence, a fine not
exceeding RM10 million; or

(b)

if such person is not a body corporate, a fine not exceeding
RM1 million or imprisonment for a term not exceeding five
years, or both, and for a second or subsequent offence, a fine
not exceeding RM2 million or imprisonment for a term not
exceeding five years, or both.

To date, no criminal offence has been found to have been committed
by any body corporate or individual under the Competition Act.
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3 Sanctions on Companies and Individuals

Malaysia

3.1

Apart from financial penalties, the MyCC may also:
(a)

require the infringement to be ceased immediately;

(b)

specify steps to be taken by the enterprise; or

(c)

issue any other direction as it deems appropriate.

3.2

What are the sanctions for individuals (e.g. criminal
sanctions, director disqualification)?

There are currently no criminal sanctions under the Competition Act
for individuals who have been involved in cartel conduct save for
the offences mentioned in question 2.8.
Can fines be reduced on the basis of ‘financial
hardship’ or ‘inability to pay’ grounds? If so, by how
much?

There are currently no precedents on whether “financial hardship”
or “inability to pay” are grounds for a reduction in the fines imposed.
In computing the financial penalties, the MyCC will take into
consideration whether there are any mitigating and/or aggravating
factors including but not limited to the following:

Can a parent company be held liable for cartel
conduct of a subsidiary even if it is not itself involved
in the cartel?

Yes. For purposes of the Competition Act, a parent company and its
subsidiary can be considered as a single enterprise if the subsidiaries
do not enjoy real autonomy in determining their actions on the
market.

4 Leniency for Companies
4.1

Is there a leniency programme for companies? If so,
please provide brief details.

Yes, there is a leniency regime under Section 41 of the Competition
Act where a reduction up to a maximum of 100% of the penalties
imposed can be granted to an enterprise which has:
(a)

admitted its involvement in an infringement of any cartel
conduct, i.e. any prohibition under Section 4(2) of the
Competition Act; and

(b)

provided information or other forms of cooperation to the
MyCC which significantly assisted in the identification or
investigation of an infringement finding of other enterprises.

The percentage of reduction granted to the enterprise depends on
several factors, including:
(a)

whether the enterprise was the first person to alert the MyCC
of the infringement; or

(b)

the stage of the investigation at which the enterprise admitted
its involvement or at which the information was provided to
the MyCC.

4.2

Is there a ‘marker’ system and, if so, what is required
to obtain a marker?

(a)

seriousness of the infringement;

(b)

turnover of the market involved;

(c)

duration of the infringement;

(d)

impact of the infringement;

(e)

degree of fault;

(f)

role of the enterprise in the infringement;

(g)

recidivism;

(h)

existence of a compliance programme; and

(i)

level of financial penalties imposed in similar cases.

Yes. A company can make an application to the MyCC to request
for a “marker” to preserve its priority in receiving leniency. In
applying for a “marker”, the applicant shall provide the name of the
enterprise that will be covered by the leniency and sufficient details
for the MyCC to identify the infringement.

3.4

What are the applicable limitation periods?

4.3

There is no limitation period as to the MyCC’s enforcement and/or
investigation powers under the Competition Act.
3.5

Can a company pay the legal costs and/or financial
penalties imposed on a former or current employee?

As there are currently no criminal sanctions imposed on individuals
save for those set out in question 2.8, this is not applicable.
3.6

Can an implicated employee be held liable by his/her
employer for the legal costs and/or financial penalties
imposed on the employer?

As there are currently no criminal sanctions imposed on individuals
save for those set out in question 2.8, this is not applicable.
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3.7

What are the sanctions for companies?

Companies that are involved in cartel conduct will be liable to a
financial penalty not exceeding 10% of the worldwide turnover of
the company during the period of infringement.

3.3

Malaysia

Can applications be made orally (to minimise any
subsequent disclosure risks in the context of civil
damages follow-on litigation)?

The leniency application has to be submitted in writing and signed
by an authorised senior officer of the applicant, unless otherwise
directed by the MyCC. The Leniency Application Form is available
on the MyCC’s website and can be submitted via email or post.
4.4

To what extent will a leniency application be treated
confidentially and for how long? To what extent
will documents provided by leniency applicants be
disclosed to private litigants?

A leniency application will be treated confidentially in accordance
with Section 21 of the Competition Act. “Confidential information”
means trade, business or industrial information that belongs to any
person, has economic value and is not generally available or known
by others.
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However, the documents may be disclosed to private litigants
provided that the disclosure is:
(a)

made with the consent of the person from whom the
information was obtained;

(b)

necessary for the performance of the functions or powers of
the MyCC;

(c)

is reasonably made during any proceedings under the
Competition Act provided that it is not against any direction
of the MyCC or the Competition Appeal Tribunal;

(d)

is made in connection with an investigation of an infringement
or an offence under the Competition Act; or

(e)

is made with the authorisation of the MyCC to any
competition authority of another country.

4.5

At what point does the ‘continuous cooperation’
requirement cease to apply?

The Guidelines on the Leniency Regime do not specify the period
in which the “continuous cooperation” provided by the applicant
should cease to apply.
4.6

Is there a ‘leniency plus’ or ‘penalty plus’ policy?

A leniency applicant can receive a reduction in the financial
penalties by providing information of other cartel conduct and/
or prohibition although it is unclear whether the reduction will be
greater compared to a situation in which the information provided
is only in relation to the cartel in which the applicant is involved in.

5 Whistle-blowing Procedures for
Individuals
5.1

Are there procedures for individuals to report cartel
conduct independently of their employer? If so,
please specify.

No, there are currently no statutory procedures for individuals to
report cartel conduct to their employers.

6 Plea Bargaining Arrangements
6.1

Are there any early resolution, settlement or plea
bargaining procedures (other than leniency)? Has
the competition authorities’ approach to settlements
changed in recent years?

No, there are currently no plea bargaining or early settlement
procedures under the Competition Act. However, the MyCC has the
power to accept an undertaking from the company to do or to refrain
from doing something and if such undertaking is accepted, the
MyCC will close its investigation without making an infringement
finding.

7 Appeal Process
7.1

What is the appeal process?

An appeal against the decision of the MyCC can be made to the
Competition Appeal Tribunal by submitting a notice of appeal

Malaysia
in writing within 30 days from the date of the MyCC’s decision,
followed by a statement in reply which sets out, amongst others,
a succinct argument of fact or law to support the appellant’s case.
Parties will also be directed to submit its supporting documents
including an agreed bundle of documents and their written
submissions. A public hearing will then be conducted before the
Competition Appeal Tribunal.
7.2

Does an appeal suspend a company’s requirement to
pay the fine?

Malaysia

Rahmat Lim & Partners

No, an appeal does not suspend a company’s requirement to pay the
financial penalty imposed. However, the company can apply for a
stay of the MyCC’s decision (which may include payment of the
financial penalties) pending the appeal hearing. Such application
shall be made in writing to the Competition Appeal Tribunal.
7.3

Does the appeal process allow for the crossexamination of witnesses?

Yes, the Competition (Appeal Tribunal) Regulations 2017 allow the
Competition Appeal Tribunal to issue a direction for the examination
of witnesses.

8 Damages Actions
8.1

What are the procedures for civil damages actions
for loss suffered as a result of cartel conduct? Is the
position different (e.g. easier) for ‘follow on’ actions
as opposed to ‘stand alone’ actions?

The Competition Act does provide for a right of private action to be
commenced by anyone who has suffered loss or damages directly as
a result of cartel conduct. The procedure to commence such action is
similar to the procedure involved in carrying out a civil proceeding
in the Malaysian courts. Although the MyCC has indicated that the
private action can be carried out in parallel with its investigation, it
is likely that a “follow-on” action is easier compared to a “standalone” action due to an infringement finding already being made by
the MyCC in a “follow-on” action. In any event, this position has
yet to be tested in the Malaysian courts.
8.2

Do your procedural rules allow for class-action or
representative claims?

Class-action claims are allowed under Order 15 rule 4 of the Rules
of Court 2012.
8.3

What are the applicable limitation periods?

No limitation period has been prescribed under the Competition Act
for a right of private action to be commenced. However, under the
Limitation Act 1953, the statutory limitation period for an action to
be brought in tort or contract is six years from the date on which the
cause of action accrued.
8.4

Does the law recognise a “passing on” defence in
civil damages claims?

There is currently no guidance on whether such defence will be
recognised in Malaysia.
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8.5

What are the cost rules for civil damages follow-on
claims in cartel cases?

Malaysia

There are currently no such rules under the Competition Act.
8.6

Have there been any successful follow-on or stand
alone civil damages claims for cartel conduct? If there
have not been many cases decided in court, have
there been any substantial out of court settlements?

There have not been any follow-on civil damages claims for cartel
conduct to date. There is also no publicly available information on
out-of-court settlements with the MyCC.

Malaysia
9.2

Please mention any other issues of particular interest
in your jurisdiction not covered by the above.

There has not been much development in the competition regime
in Malaysia with regards to cartel conduct save for the proposed
decision issued by the MyCC against seven tuition and day care
centres for allegedly fixing and standardising the fees charged for
tuition and day care centres in a particular area in Selangor, i.e. SS19
Subang Jaya. A financial penalty of RM33,068.85 was proposed to
be imposed on all seven tuition and day care centres. The parties
are also required to repudiate the price fixing agreement with
immediate effect and to complete the MyCC’s e-learning course on
Competition Compliance for Small and Medium Enterprises.

9 Miscellaneous
9.1

Please provide brief details of significant, recent or
imminent statutory or other developments in the field
of cartels, leniency and/or cartel damages claims.

There have not been any changes to Section 4 of the Competition
Act in relation to cartel claims or Section 41 of the Competition Act
on the leniency regime.
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Raymond heads the Regulatory & Compliance Department in Rahmat
Lim & Partners. He regularly deals with the Malaysia Competition
Commission (“MyCC”) and represents clients in investigations, the
lodgment of complaints, and leniency applications. He has appeared
before the Competition Appeal Tribunal in an appeal against a finding
by the MyCC of an abuse of a dominant position and also represented
a trade association on its exemption application to the MyCC.
He is recognised as a Leading Individual in Competition and Antitrust
by The Legal 500 Asia Pacific and by Chambers Asia-Pacific which
noted his “very sound knowledge”. He is also recommended by Global
Competition Review for competition work.
He also advises clients on compliance with the Personal Data
Protection Act 2010, and has led several projects that involve exploring
and charting business processes of clients. Raymond also regularly
assists clients in its compliance programme including reviewing
documentation, providing practical business solutions and training on
compliance with the law.
Raymond advises financial institutions, in particular banks, payment
system operators and payment instrument issuers, on the licensing
and regulatory aspects of their businesses.

Penny’s main practice areas are competition & antitrust and personal
data protection. Her experience includes advising on various aspects
of competition law to clients from various industries, preparing a
competition compliance programme, providing competition law training
and review of business practices. She has also been actively involved
in investigations by the Malaysia Competition Commission (“MyCC”),
lodgement of complaints and leniency applications. She has also
appeared before the Competition Appeal Tribunal in an appeal against
a finding by the MyCC in an abuse of a dominant position case.
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Apart from practising competition law, she has also been actively
involved in various personal data protection compliance programmes
for clients and providing practical business advice on personal data
protection-related matters including advising on the requirements
for setting up a data centre in Malaysia, usage of cloud computing
services and the data protection aspects in a co-branding agreement.
She has also provided data protection trainings to her clients across
multiple industries on compliance with the data protection laws in
Malaysia.

Rahmat Lim & Partners is an award-winning, full-service law firm in Malaysia which is dedicated to the provision of high-quality legal services. With
its extensive experience and premier client base, the firm’s partners and practices have been consistently recognised and ranked as leaders in the
market and have won various awards since the firm was established in 2010.
The firm is, first and foremost, a Malaysian law firm, but takes pride in having a distinctive global approach and perspective, and aims to provide
effective domestic and cross-border solutions for its local and international clients.
The firm’s lawyers have advised on many of the nation’s largest and most high-profile transactions, and offer high-quality services to clients requiring
representation across a wide range of contentious and non-contentious matters. Its banking and finance, capital markets, dispute resolution,
intellectual property and technology, mergers and acquisitions and corporate real-estate practices are all ranked in international and regional legal
publications.
While its lawyers are drawn from diverse backgrounds, Rahmat Lim & Partners stands firmly on the principles of integrity, excellence and
professionalism. These core values form the foundation of its culture, and enable it to act as a trusted legal advisor to its clients.
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Outsourcing
Patents
Pharmaceutical Advertising
Private Client
Private Equity
Product Liability
Project Finance
Public Investment Funds
Public Procurement
Real Estate
Securitisation
Shipping Law
Telecoms, Media & Internet
Trade Marks
Vertical Agreements and Dominant Firms
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